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For Petitioner: 
LEON DE FREMERY, Esq., 
CLARENCE E. MUSTO, Esq. 
For Respondent: 
THOS. M. MATHER, Esq. 


Docket No. 11046 
VALLEJO BUS COMPANY (a dissolved 
California corporation), 
Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DOCKET ENTRIES 

1946 

May 27—Petition received and filed. Taxpayer no- 
tified. Fee paid. 

Jun. 3—Copy of petition served on General Coun- 
sel. 

May 31—Request for hearing at San Francisco, 
filed by taxpayer. 6/5/46 Granted. 

July 3—Answer filed by General Counsel. 

July 12—Notice issued placing Proceeding on San 
Francisco calendar. Service of answer 
made. 

1947 

Mar. 28—Hearing set May 26, 1947, at San Fran- 
cisco, California. 

May 26—Hearing had before Judge Johnson on 
merits, Oral motion of petitioner to con- 
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1947 
solidate with 11043, 11044 and 11045— 
Motion granted. Stipulation of facts filed. 
Petitioner’s brief 6/25/47. Respondent’s 
brief 7/25/47. Petitioner’s reply brief 
8/14/47. 

Jun. 16—Transecript of hearing 5/26/47 filed. 

Jun. 23—Brief filed by taxpayer. Copy served. 

July 24—Reply brief filed by General Counsel. 
Copy served. 

Aug. 11—Reply brief filed by taxpayer. 8/12/47 
Copy served. 

1948 

Jan. 23—Opinion rendered, Judge Johnson. De- 
cision will be entered for the respondent. — 
Copy served. 

Jan. 27—Decision entered. Judge Johnson. Div. 5. 

Apr. 26—Petition for review by U. 8. Cireuit 
Court of Appeals, 9th Circuit, filed by 
taxpayer. 

Apr. 26—Statement of points relied upon filed bv 
taxpayer. 

Apr. 27—Notice of filing petition for review and 
proof of service thereon filed. 

Apr. 27—Acknowledgment of service of statement. 
of points filed by General Counsel. 

May 4—Designation of record filed by taxpayer. 

May 6—Agreed designation of contents of record 
filed by taxpayer with proof of service 
thereon. [4*] 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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THE VALLEJO BUS COMPANY (a dissolved 
California corporation), 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
PETITION 


The above named petitioner hereby petitions for 
a redetermination of the deficiencies for the cal- 
endar year 1942 set forth by the Commissioner of 
Internal Revenue in his notice of deficiency (San 
Franciseo-IRA: 90D-RR (C:TS: PD-SF: WGW)) 
dated March 5, 1946, and as a basis of its proceed- 
ing alleges as follows: 

1. Petitioner was a California corporation but 
was duly dissolved under the laws of the State of 
California on December 31, 1942, and this petition 
is filed and prosecuted in the name and on behalf 
of said corporation by the officers and directors 
thereof at the time of its dissolution. The principal 
office of said petitioner is 316 Napa Street, Vallejo, 
California. The return for the period here involved 
was filed with the Collector of Internal Revenue for 
the First District of California. [52] 

2. The notice of deficiencies (a copy of which is 
attached hereto and marked ‘‘Exhibit A’’) was 
mailed to petitioner on March 5, 1946. 
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3. The taxes in controversy are income tax, de- 
clared value excess profits tax, and excess profits 
tax for the calendar year 1942 and in the amount 
of $30,452.44. 


4. The determination of tax set forth in said 
notice of deficiencies is based upon the following 
error: 

(a) The Commissioner erred in including as tax- 
able income of petitioner the revenue of certain bus 
lines during the period from June 1, 1942 to Sep- 
tember 15, 1942. 


do. The facts upon which petitioner relies as the 
basis of this proceeding are as follows: 


(a) Petitioner was incorporated under the laws 
of the State of California on July 3, 1936. Peti- 
tioner’s principal business was the operation of 
certain bus lines in the City of Vallejo, California, 
and adjoining territory, and petitioner continued 
to operate said lines until the sale thereof herein- 
after set forth. 

(b) On May 19, 1942, petitioner’s three stock- 
holders as co-partners, doing business under the 
Aim name and style of Vallejo Bus Co., offered to 
purchase from petitioner the operative rights of 
the corporation and all its assets, except four Reo 
buses, for the sum of $29,937.20. At a special meet- 
ing of the Board of Directors of petitioner held 
[53] on that day this offer was accepted, the sale 
and transfer to become effective as of June 1, 1942, 
subject to the approval of the Railroad Commis- 
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sion of the State of California. At the same time 
the officers of the corporation were authorized to 


execute and deliver the necessary documents. 


(c) Said partnership took over the operation of 
the business on or about June 4, 1942, but prior 
thereto and on June 1, 1942, said partnership 
opened a bank account in the name of Vallejo Bus 
Co., a partnership, and all receipts and revenues 
from the operation of the business, including those 
received on and after June 1, 1942, were deposited 
in said bank account. 


(d) On June 9, 1942, petitioner filed a petition 
with the Railroad Commission of the State of Cali- 
fornia requesting the Commission to approve the 
sale and transfer aforesaid. 


(e) On September 15, 1942, the Railroad Com- 
mmission issued its order granting the application of 
petitioner and authorizing the transfer of the 
properties described in the agreement, said trans- 
fer to take place on or before December 31, 1942. 


(f) The Commissioner erroneously added to peti- 
tioner’s taxable income for the calendar year 1942 
the sum of $35,550.17, alleged to be the revenue 
from the aforesaid [54] bus lines for the period 
from June 1, 1942 to September 15, 1942. 


Wherefore, petitioner prays that this Court may 
hear this proceeding and determine that there is 
an overassessment of income tax for the calendar 
year 1942 in the amount of $2.03, that there is no 
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deficiency in declared value excess profits tax and 
that the deficiency in excess profits tax does not 
exceed the sum of $344.26. 


/s/ LEON DE FREMERY, 
/s/ CLARENCE E. MUSTO, 
Counsel for Petitioner. [55] 


State of California, 


County of Solano—ss. 


Frank O. Bell, being duly sworn, says that he 
was Secretary and a Director of petitioner above 
named on the date of its dissolution and as such is 
duly authorized to verify the foregoing petition on 
behalf of said dissolved corporation; that he has 
read the foregoing petition, or had the same read 
to him, and is familiar with the statements con- 
tained therein, that the statements contained there- 
in are true, except those stated to be upon informa- 
tion and belief, and those he believes to be true. 


FRANK O. BELL 


Subscribed and sworn to before me this 24th day 
of May, 1946. 


(Seal) GEORGE C. DEMMON, 
Notary Public. [56] 
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Treasury Department 
Internal Revenue Service 
74 New Montgomery Street 
San Francisco 5, California 


Mar. 5, 1946 


Office of Internal Revenue Agent in Charge 
San Francisco Division 
IRA :90-D-RR 
(C:TS:PD 
SF :WGw) 


The Vallejo Bus Company 
316 Napa Street 
Vallejo, California 


Gentlemen: 


You are advised that the determination of your 
declared value excess-profits tax lability for the 
taxable year ended December 31, 1942 discloses a 
deficiency of $3,074.94 and that the determination 
of your excess profits tax liability for the taxable 
year ended December 31, 1942, discloses a deficiency 
of $27,721.76 and that the determination of your 
income tax hability for the taxable year ended De- 
cember 31, 1942, discloses an overassessment of 
$2.03 as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 
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Within 90 days (not counting Saturday, Sunday 
or a legal holiday in the District of Columbia as 
the 90th day) from the date of the mailing of this 
letter, you may file a petition with The Tax Court 
of the United States, at its principal address, 
Washington, D. C., for a redetermination of the 


deficiency or deficiencies. 


Should you not desire to file a petition, you are 


requested to execute the enclosed form and forward 


it to the Internal Revenue Agent in Charge, San . 


Francisco 5, California, for the attention of Con- 
ference Section. The signing and filing of this 
form will expedite the closing of your return(s) by 
permitting an early assessment of the deficiency or 
deficiencies, and will prevent the accumulation of 
interest, since the interest period terminates 30. 
days after filing the form, or on the date assess- 


ment is made, whichever is earlier. 
Very truly vours, 


JOSEPH D. NUNAN, JR., 
Commissioner. 
By /s/ F. M. HARLESS, 


Internal Revenue Agent in Charge. 


Enclosures: Statement, Form of Waiver, Claim 
T’orm 843. [57] 
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STATEMENT 
San Francisco 
IRA :90-D-RR 
eo >PD 
SF :WGw) 
The Vallejo Bus Company 
316 Napa Street 
Vallejo, California 


Tax Liability for the Taxable Year Ended December 31, 1942 


Over- 
Liability Assessed assessment Deficiency 
Income Tax $ 1,543.27 $ 1,545.30 $2.03 
Declared value ex- 
eess profits tax 3,074.94 0.00 $ 3,074.94 
Exeess profits tax 44,732.63 17,010.87 27,121.76 


In making this determination of your tax liability, careful 
consideration has been given to your protest received October 19, 
1944, and to the statements made at the conference held on No- 
vember 17, 1944, and May 9, 1945. 

The overassessment shown herein will be made the subject of 
a certificate of overassessment which will reach you in due course 
through the office of the collector of internal revenue for your 
district, and will be apphed by that official in accordance with 
section 322(a) of the Internal Revenue Code, provided that you 
fully protect yourself against the running of the statute of limita- 
tions with respect to the apparent overassessment referred to in 
this letter, by filing with the collector of internal revenue for 
your district, a claim for refund on form 843, a copy of which is 
enclosed, the basis of which may be as set forth herein. 

A copy of this letter and statement has been mailed to your 
representative, Mr. Leon de Fremery, 11th Floor, Crocker Build- 
ing. San Francisco 4, California, in accordance with the author- 
ity contained in the power of attorney executed by you and on 
file in this office. [58] 


ADJUSTMENTS TO NET INCOME 
Net income for declared value excess-profits tax com- 


mimieation as disclosed by return............--.......22---.0--<:-. $24,994.65 
Unallowable deductions and additional income: 
(a) Income not reported .....................- $35,090.17 


my eCapital stock, Fax. .....-c.c.cccscescsccaeee-.- 375.00 35,925.17 


Net income for declared value excess-profits 
Precomputation aS adjusted -...2.--c.c.c...ce-cceseeeceeceeses $60,919.82 


EXPLANATION OF ADJUSTMENTS 


(a) You contend that on or about June 1, 1942, you made a 
transfer of nearly all of your properties and a transfer of your 
operative rights, created by decisions of the Railroad Commis- 
sion of the State of California, to a partnership composed of per- 
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sons who were also your shareholders, and that the earnings from 
said properties from said date are not taxable to you. It is held 
that the transfer was not effective until the Railroad Comunis- 
sion authorized the transfer in its order dated September 15, 
1942, and as a consequence the earnings from said properties up 
to September 15, 1942, are includible in your income. Accord- 
ingly, the income as reported by you is increased in the amount 
of $35,550.17. 


Net income to August 31, 194220. 2 $55,603.01 
Net income September 1, 1942, to September 15, 1942 4,941.81 


"TiO es See hs Se eer ee $60,544.82 
Amount reported on the retwrw............................a 24,994.65 


Additional INCOME Bu... oe $35,550.17 


(b) Deduction of $375.00 for eapital stock tax paid during 
the taxable year is disallowed. The tax was paid on your capital 
stock tax return for the capital stock tax year ended June 30, 
1942, which tax accrued on July 1, 1941. The capital stock tax is, 
therefore, not a proper accrual for the year 1942. 


(ec) In the computation of income tax, credit for income sub- 
ject to excess profits tax is allowed in the amount of $51,758.71 
in hen of the amount of $18,900.97 shown on the return. [59] 


COMPUTATION OF DECLARED VALUE 
EXCESS-PROFITS TAX 
Net income for declared value excess-profits tax 
CONMMPIDTALION: ..ccetee eee ee ee ta. ee $60,919.82 
Less: 
10 percent of $300,999.00, value of capital stock as 
declared in your capital stock tax return for the 
year ended line 30) O82... 2... ses en 30,099.90 


Balance subject to declared value excess-profits tax....$30,819.92 
Less: ; 


5 percent of declared value of capital stock......... ae 15,049.95 
Balance ...ccc.c2 ee eee $15,769.97 
Amount taxable at 6.6 percent $15,049.95, and tax........ * 993.30 
Balance taxable at 13.2 percent $15,769.97, and tax... 2,081.64 
Total declared value excess-profits tax assessable.......... € 3,074.94 


Declared value excess-profits tax assessed : 
Original, Account No. 66848—First California 
PB IGUVICL ..cc000cccce--0ecdaccescces-eeceseces 0.00 


Deficiency of declared value excess-profits tax... # 3.074.94 


Commissioner of Internal Revenue al, 


COMPUTATION OF INCOME TAX 


Net income for declared value excess-profits tax 


Dee eM enor eer. s _| eee eee ee... $60,919.82 
Less: Declared value excess-profits taX................:..000000- 3,074.94 
Net income for capital stock tax purposes............20.0..-.. $57,844.88 
Less: (c) Income subject to excess profits tax................ Die (oo. 1 
i Grmmia fax NEL INCOME ..........-.--cc--sececssecceeeeecceeseeeseneeeeeseens $ 6,086.17 


NORMAL TAX COMPUTATION 


wormal-tax net income................-.------.-..---. $6,086.17 
iaxsat lo percent on................ $5,000.00 $ 750.00 
Waxeat 17 percent. on................ 1,086.17 184.65 
Memmeg MMOH AUN <5 --ccccceacsennccece- ecsesedececsctecestesceneenesnesescncs $ 934.65 


SURTAX COMPUTATION 


PIMrUAReeMGh ITICOME ..............c-2-c<2--20-cac0----020--- $6,086.17 
Purtax at 10 percent on $6,086.17..................200....-.--- 608.62 
Mictal’ income tax assessable............:...-c.ccecccccee-o-cenenseoene $ 1,543.27 


Income tax assessed : 
Original, Account No. 66848—First California 


ICS SUES cee hecelchec Pet gee eee nen 1,545.30 
Wyerassessment of income tax..............--.-ccccccccecceececescceoeeeoh 2.03 


ADJUSTMENTS TO EXCESS PROFITS NET INCOME AS 
COMPUTED UNDER THE INVESTED CAPITAL 
CREDIT METHOD 


Excess profits net income as disclosed by return............ $25,140.63 
Additions: (a) Increase in net income........0....00000.0.. 30,020.17 
oases soos ncusea cans <siecees2. ee OL, O000.00 
Deductions: (b) Declared value excess-profits tax........ 3,074.94 


Excess profits net income as revised..............0..0:cecceeceee-: $57,990.86 


12 Harry V. Soanes, et al., vs. 
EXPLANATION OF ADJUSTMENTS 


(a) The increase in net income is explained in the foregoing 
and consists of the following items: 


income not reported: 2... $35,550.17 
Capital stock tax disallowed 222.22 375.00 
OGY cccecl eee eer $35,925.17 


(b) Excess profits net income is reduced by declared value 
excess-profits tax of $3,074.94 as determined herein. 


ADJUSTMENTS TO EXCESS PROFITS CREDIT BASED 
ON INVESTED CAPITAL 


As disclosed 
INVESTED CAPITAL by return (Deductions) Corrected 
Equity invested capital be- 


ginning of year ................ $12,675.17 (a) ($93.85) $12,581.32 
Add: 50 percent of average 

borrowed capital .............. 2,820.55 2,820.55 
Inivested: Capital $15,495.72 $15,401.87 
Excess Profits Credit—8% 1,239.66 1,232.05 


EXPLANATION OF ADJUSTMENTS 


(a) Accumulated earnings and profits as of January 1, 1942, 
are decreased by $93.85, due to the following adjustments: 


Decrease—capital stock tax accrued in 1941.00. $187.50 
Increase—overstatement of accrual of 1941 taxes: 

INCOSE 2. remind $28.03 

TO RCO GMO SILOS 25... oy--00-+-snnccesseses ae 6a162 93.65 
Net. CeChed Se newer te 05.22... ON $93.85 

[62] 
COMPUTATION OF EXCESS PROFITS TAX 

Excess proits netaincoie ee ee $57,990.86 
Less: 

Specific exemption 2). een. $5,000.00 

Excess rolits Credit. ==. =e eee Nase IS 6,232.15 
Adjusted excess profits net 11COME.............-..-2-ec2-cee-0* $51,758.71 


J@ppercent thereol .....2.3 22 $46,582.84 
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Surtax net income (computed without regard 
to eredit provided by section 26(e) )....$57,844.88 


mmpcteent thereol ................-c.c-.scssecceeenss $46,275.90 
Less : 

Income tax under Chapter I (other than 

section 102) for the taxable year.......... 1,543.27 
Oho <.2¢2 a eee $44,732.63 


Exeess profits tax: 
Above balance, or 90 percent of adjusted excess profits 


net income, whichever is the lesser amount................ $44,732.63 
ieacess profits tax assessable..........-.....-.0s.ssccseecssesseeeannesee $44,732.63 


Excess profits tax assessed : 
Original, April 1948 list, Account No. 400306—First, 
Pae@merind, WISEIICE 22ccc222---cse: <2 ace cveecen cc -caccncseeedceieesandec 17,010.87 


enerency of excess Profits taX...........-..c.cc--ssssencsecessseecess $27,721.76 


POST-WAR REFUND OF EXCESS PROFITS TAX AND 
CREDIT FOR DEBT RETIREMENT 


Return Corrected 
SCOS9 (OITOUINSI 6) eames eee ee $17,010.87 $44,732.63 


Credit allowable under sections 780 

G16) US soko ee 1,701.09 4,473.26 
Net reduction in indebtedness under 

section 783—none claimed 
Credit for debt retirement allowable...... 0.00 0.00 


Net post-war refund eredit..................-...-- $ 1,701.09 $ 4,473.26 
[Endorsed]: Filed May 27, 1946. [63] 


[Title of Tax Court and Cause. ] 
ANSWER 


Comes now the Commissioner of Internal Rev- 
enue, respondent above named, by his attorney, 
J. P. Wenchel, Chief Counsel, Bureau of Internal 
Revenue, and for answer to the petition filed by the 
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above-named petitioner admits, denies and alleges 
as follows: 

1 and 2. Admits the allegations contained in 
paragraphs 1 and 2 of the petition. 

3. Admits the taxes in controversy are declared 
value excess profits taxes and excess profits taxes 
for the calendar year 1942, and alleges the amount 
to be $30,796.70, but denies the remaining allega- 
tions contained in paragraph 3 of the petition. 

4 and 4(a). Denies that the Commissioner erred 
in the determination of the deficiencies as alleged 
in paragraph 4 and subparagraph (a) thereunder. 

d(a). Admits the allegations contained in sub- 
paragraph (a) of paragraph 5 of the petition; al- 
leges the petitioner was an active, operating pub- 
lie utility under the jurisdiction of the California 
State Railroad Commission and held a certificate 
of necessity issued by that body dated May 6, 1941. 

d(b). Admits the allegations contained in the 
first sentence of subparagraph (b) of paragraph 5 
of the petition, but denies the remaining allegations 
contained in said subparagraph. 

5(c). Denies the allegations contained in sub- 
paragraph (c) of paragraph 5 of the petition. 

d(d). Admits that on June 9, 1942, petitioner 
filed a petition with the Railroad Commission of 
the State of California requesting the Commission 
to approve a sale and transfer of its assets; denies 
the remaining allegations contained in subpara- 
graph (d) of paragraph 5 of the petition 

ote). Admits the allegations contained in sub- 
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paragraph (e) of paragraph 5 of the petition. 

5(f). Denies the allegations contained in sub- 
paragraph (f) of paragraph 5 of the petition. 

6. Denies generally and specifically each and 
every allegation in the petition not hereinbefore 
admitted, qualified or denied. [65] 

Wherefore, it is prayed that the Commissioner’s 
determination be approved and the petitioner’s ap- 
peal denied. 


/s/ J. P. WENCHEL, TMM 
Of Counsel: 


B. H. NEBLETT, 
Division Counsel; 


T. H. MATHER, 
Special Attorney, Bureau of Internal Revenue. 


[Endorsed]: Filed July 3, 1946. [66] 


[Title of Tax Court and Cause. ] 
STIPULATION 


Jt is hereby stipulated and agreed by and _ be- 
tween the parties hereto, by their respective attor- 
neys, that the following facts shall be taken as true 
upon the trial of the above-entitled case, provided, 
however, that this stipulation shall be without 
prejudice to the right of either party to introduce 
other and further evidence not inconsistent with 
the facts herein stipulated to be taken as true. 

1. Petitioner was incorporated under the Jaws 
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of the State of California on July 3, 1936. Peti- 
tioner’s principal business was the operation of 
certain bus lines in the City of Vallejo, California, 
and adjoining territory Petitioner was an active 
operating public utility under the jurisdiction of 
the Railroad Commission of the State of Califor- 
nia, and held a certificate of necessity issued by 
said Commission dated May 6, 1941. During all the 
times hereinafter mentioned the entire issued and 
outstanding capital stock of Petitioner [67] was 
owned as follows: 


jiuther 1. Gibson. o9 4). ee 100 
Bran Or belli. a4 see ee eae ee 100 
Iiarry Ve Oanes cere ae 200 


2. On or before May 19, 1942, Luther E. Gib- 
son, Frank O. Bell and Harry V. Soanes entered 
into an oral partnership agreement for the purpose 
of acquiring and operating the bus lines then 
owned and operated by Petitioner. The interests in 
the capital and profits of said partnership were as 


follows: 
Tuther KE. Gibson. .......2.... 42 ee UA 
Prank’©. Bell. 2.5 2 eee VA 
Harry V. Soanes... 022)... 2 ee 1, 


On November 12, 1942, said oral partnership agree- 
ment was reduced to writing, a copy of which is 
attached hereto and marked ‘‘Exhibit 1.’’ On May 
19, 1942, said partnership, doing business under the 
firm name and style of Vallejo Bus Co., offered to 
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purchase the operative rights of Petitioner and all 
Petitioner’s assets except four Reo buses for the 
sum of $29,937.20. 

3. Ata special meeting of the Board of Direc- 
tors of Petitioner held on May 19, 1942, said offer 
of said partnership was accepted, as set forth in 
the minutes of said special meeting, a copy of 
which is attached hereto and marked ‘Exhibit 2.” 

4. Said partnership opened a bank account on 
June 1, 1942, inthe name of Vallejo Bus Co., a 
partnership, and all receipts and revenues from the 
operation of said business on and after that date 
were deposited in said bank account. 

5. On or about June 11, 1942, endorsements were 
requested [68] with respect to all policies of insur- 
ance issued to Petitioner naming as assured on said 
policies Luther E. Gibson, Harry V. Soanes and 
Frank O. Bell, doing business as Vallejo Bus Co. 
Said endorsements were made by the insurers and 
were effective on or before June 11, 1942. 

6. Record legal title of automobiles as evidenced 
by ownership certificates were not surrendered to 
the State authorities for transfer from Vallejo Bus 
Company to Vallejo Bus Co., and it was not until 
new ownership certificates were issued in the suc- 
ceeding year that the record legal title was thus 
transferred. 

7. Petitioner and said partnership entered into 
an agreement dated June 9, 1942, a copy of which 
is attached hereto and marked ‘‘Exhibit 3.”’ 

8. On June 9, 1942, Petitioner filed a petition 
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with the Railroad Commission of the State of Cali- 
fornia requesting the Commission to approve the 
sale and transfer of its assets. On September 15, 
1942, said Commission issued its order granting the 
appheation of Petitioner and authorizing the trans- 
fer of the properties described in said agreement of 
June 9, 1942. A copy of said petition and a copy 
of said order of said Commission are attached 
hereto and marked ‘‘ Exhibit 4”’ and ‘‘Exhibit 5,”’ 
respectively. Pursuant to said order and subse- 
quent to September 15, 1942, Petitioner and Luther 
E. Gibson, Frank O. Bell and Harry V. Soanes, co- 
partners doing business under the firm name and 
style of Vallejo Bus Co., duly filed an appropriate 
time schedule and a withdrawal and adoption no- 
tice of tariffs. In said order, said Commission fur- 
ther ordered Luther E. Gibson, Frank O. Bell and 
Harry V. Soanes, co-partners doing business under 
the firm name and style of Vallejo Bus Co., to file 
with said Comiission within thirty days, a copy 
of their partnership agreement. A copy of said 
agreement was filed with said Commission on No- 
vember 13, 1942. | 

9. Petitioner was dissolved on December 31, 
1942. Petitioner filed its income tax return for the 
calendar year 1942 with the Collector of Internal 
Revenue for the First District of California and 
reported therein income from the operation of said 
bus lines for the period January 1, 1942, to May 
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31, 1942. Said partnership filed its income tax re- 
turn with the Collector of Internal Revenue for the 
First District of California and reported therein 
income from the operation of said bus lines for the 
period June 1, 1942, to December 31, 1942. The 
Commissioner has taxed to Petitioner income from 
the operation of said bus lines for the period June 
1, 1942, to September 15, 1942. The only issue in 
controversy 1s whether the Commissioner erred in 


making this adjustment. 


10. If the Court determines that the income 
from the operation of said bus lines for the period 
June 1, 1942, to September 15, 1942, was correctly 
reported by said partnership, then there is no de- 
ficiency in Petitioner’s income tax or declared 
value excess profits tax for the calendar year 1942, 
and the deficiency in Petitioner’s excess profits tax 
for the [70] calender year 1942 is the sum of 
$344.26. If the Court determines that the income 
from the operation of said bus lines from the 
period June 1, 1942, to September 15, 1942, is tax- 
able to Petitioner, then the deficiencies to be deter- 
mined by the Court as follows: Declared value ex- 
cess profits tax deficiency of $3,074.94, and excess 
profits tax deficiency of $27,721.76. It is stipulated 
that Luther E. Gibson, Docket No. 11045, Frank 
O Bell, Docket No. 11044, and Harry V. Soanes, 
Docket No. 110438, are transferees of Petitioner 
herein and as such are liable for such deficiencies 
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as may be determined in this proceeding, together 
with interest thereon as provided by law. 


Dated May 20, 1947. 


/s/ LEON DE FREMERY, 
/s/ CLARENCE E. MUSTO, 
Attorneys for Petitioner. 


/s/ J. P. WENCHEL, 
Chief Counsel, Bureau of Internal Revenue. 
By TMM. [71] 


EXHIBIT No. 1 


This Agreement of Partnership, made and en- 
tered inte this 12th day of November, 1942, be- 
tween Luther E. Gibson, Harry V. Soanes, and 
Frank O. Bell, all of the City of Vallejo, Solano 
County, California ; 


Witnesseth: 


That said parties hereto mutually agree as fol- 
lows: 


1. The said parties hereto shall as partners en- 
gage in the business of owning and operating an 
automotive service for the common carrier trans- 
portation of passengers and such allied businesses 
and operations as may hereafter be agreed upon by 
said partners. 


2. That the name of said partnership shall be 
Vallejo Bus Co. 


3. That the place of business of said partner- 
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ship shall be located in the City of Vallejo, County 
of Solano, State of California. 

4. That the capital of said partnership shall be 
Twenty-nine thousand Nine Hundred thirty-seven 
and 27/100 ($29,937.27) Dollars, being the purchase 
price of the operative rights and properties of 
“Vallejo Bus Company, a Corporation,’’ all as 
more particularly described in an agreement made 
and entered into June 9, 1942, by and between said 
“Vallejo Bus Company, a corporation” as Seller, 
and the parties hereto as co-partners, as Buyers; 
and it is agreed that said [72] capital has been con- 
tributed by said partners in the following propor- 
tions: One-fourth thereof by Luther E Gibson, 
one-half thereof by Harry V. Soanes, and one- 
fourth thereof by Frank O. Bell. 


5. That each partner shall devote such time and 


attention to the business of the partnership as may 
from time to time be agreed upon by said partners, 
and each partner shall have only such power and 
authority and responsibilitv as may from time to 
time be agreed upon by said partners and each 
partner shall receive such salary for such services 
as may from time to time be agreed upon by siad 
partners; it bemeg specifically agreed that in all 
partnership matters, a majoriy in interest shall 
determine such matters as may be brought before 
said partners for determination. 

6. That full and accurate accounts of all trans- 
actions of said partnership shall be kept in proper 
hooks of account, and each partner shall cause to 
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be entered upon said partnership books a full and 
accurate account of all transactions on behalf of 
the partnership; that said books of the partner- 
ship shall be kept at the place of business of the 
partnership and each party shall at all times have 
access to and may inspect and copy any of them. 
That until otherwise determined upon by said part- 
nership, said books shall be kept under the general 
supervision of L. H. Penney and Company, Certi- 
fied Public Accountants, and in the event of any 
dispute among the partners as to any accounting 
matters, the decision of said [73] L. H. Penney 
and Company, or such other certified public ac- 
countants as may succeed said firm, shall be final 
and binding upon each and all of the partners. 

7. That neither partner will, without the con- 
sent of the partnership, make, execute, deliver, en- 
dorse or guarantee any notes or other commercial 
paper, nor agree to answer for or indemnify 
against any act, debt, default or misconduct of any 
person. 

8. ‘That in order to assure continuity in man- 
agement and operation of said partnership, in the 
event of the death of any partner, it is agreed that 
some comprehensive scheme involving insuring the 
lives of the partners, the premiums to be paid out 
of the partnership funds, shall be arranged for 
and agreed upon by the partners, and that the same 
shall be put into effect just as soon as possible 
after the execution of this agreement. 

9. The partners hereto agree to exercise the ut- 
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most of good faith in all details of their dealings 
with each other, and to fully and completely con- 
fide in each other in all partnership matters, to the 
end that a spirit of cordiality and confidence shall 
exist among them at all times, and each partner 
agrees to do and perform such acts as may be 
necessary to insure the success of said partnership 
venture. 


In Witness Whereof, the parties hereto have 
hereunto [74] set their hands, the day and year 
first hereinabove written. 


LUTHER E. GIBSON, 
HARRY V. SOANES, 
FRANK O. BELL. [75] 


EXHIBIT No. 2 


SPECIAL MEETING OF THE BOARD OF 
DIRECTORS OF THE VALLEJO BUS 
COMPANY 


May 19, 1942 


A special meeting of the Board of Directors of 
The Vallejo Bus Company was held in the office of 
President Luther E. Gibson, 516 Marin Street, 
Vallejo, California, at 10:00 o’clock a.m. on the 
above date. 

Directors present: President, Luther E. Gibson; 
Vice President, Harry V. Soanes; Secretary, Frank 
Oe Bell. 

Russell IF’. O’Hara, attorney for the Pe aio 
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and L. Penney, Auditor and Accountant, also were 
present. 

The meeting was called to order by President 
Luther k. Gibson. 

The minutes of the last meeting were read and 
approved. 

There was thereupon placed before the Board by 
Russell I". O’Hara, a proposition whereby the Cor- 
poration would transfer it’s operative rights and 
assets to Luther E. Gibson, Harry V. Soanes and 
Frank O Bell, a Co-Partnership doing business 
under the firm name and style of The Vallejo Bus 
Co. 

After some discussion an offer was made to the 
Corporation by Luther E. Gibson, Harry V. Soanes 
and Frank O. Bell to purchase the operative rights 
and all of the assets of the Corporation save and 
except four Reo buses bearing motor numbers: 

110A-4135 

110A-4414 

110A-4724 

110A-4925 
for the sum of $29,937.20 cash; said sale to become 
effective on the 1st day of June, 1942, subject to 
the approval of said transfer by the Railroad Com- 
mission of the State of California. 

Following some discussion concerning said offer 
it was regularly moved and seconded that the fol- 
lowing resolution be adopted: 


‘*Be it resolved: That the offer made to this 
Corporation by Luther E. Gibson, Harry V. 
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Soanes and Frank O. Bell, Co-Partners doing 
business under the firm name and style of The 
Vallejo Bus Co. to purchase the operative 
rights of the Corporation and all of the assets 
of the Corporation save and except four Reo 
Busses bearing motor numbers 110A-4135, 
110A-4414, 110A-4724 and 110A-4925, for the 
sum of $29,937.20 be and the same is hereby 
accepted; and that the sale and transfer of said 
operative rights and assets be effective as of 
the Ist day of June, 1942, subject to the ap- 
proval of the Railroad Commission of the 
State of California, and that the President and 
Secretary of the Corporation be authorized to 
execute and deliver all documents, papers and 
agreeinents necessary to complete said sale and 
transfer, and to file all necessary petitions and 
pleadings and documents with the Railroad 
Cominission of the State of California.” 


Voted and unanimously approved. 


Jt was further moved and seconded and approved 


that copies of necessary agreements and papers 
executed by the Corporation in connection with the 
above resolution be attached to the minutes of this 
meeting and be made part thereof. 


There being no further business, the meeting ad- 


journed. 


/s/ FRANK O. BELL, 
Secretary. [77] 
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EXHIBIT No. 3 

This Agreement, made and entered into this 9th 
day of June, 1942, by and between Vallejo Bus 
Company, a corporation, as Seller, and Luther E. 
Gibson, Harry V. Soanes and Frank O. Bell, co- 
partners doing business under the firm name and 
style of Vallejo Bus Co., as Buyers; 

Witnesseth : 

That said Seller agrees to sell unto said Buyers 
and said Buyers agree to buy of and from said 
Seller, the following described personal property, 


to wit: 
Being the following busses, to wit: 
1936 Federal Motor No. 554586 


1936 Studebaker Motor No. DR58574 
1928 Yellow Coach Motor No. 2493217 
1940 International Motor No. HD213C949 
1940 International Motor No. HD213C935 
1929 Yellow Coach Motor No. 337829 
1929 Yellow Coach Motor No. 3-38724Y 
1932 Twin Coach Motor No. 506527 
1932 Twin Coach Motor No. 506681 
1932 Twin Coach Motor No. 506526 
N 


) 
1932 Twin Coach Motor No. 506743 
1932 Yellow Coach Motor No. 2596241 
1929 Yellow Coach -Motor No. S20483 Y 
1941 Chevrolet Motor No. AJ1130927 
1941 Chevrolet Motor No. BJ2177 
1941 Chevrolet Motor No. 2AJ1130920 
1941 Chevrolet Motor No. 2AJ1130944 
1942 Chevrolet Motor No BA283526 
Coupe 


Also, all machinery, tools and equipment, fur- 
niture and fixtures, transportation equipment 
including coin boxes, all business fixtures and 
improvements to the premises from which the 
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business of said Seller is operated, together 
with materials and supplies therein contained, 
and prepaid insurance; also all franchises and 
operating rights of the said Seller. 


‘To Have and to Hold the same unto said Buyers 
for [78] the sum of Twenty Nine Thousand Nime 
Hundred Thirty Seven and 20/100 ($29,937.20) 
Dollars, in lawful money of the United States of 
America, receipt of which is hereby acknowledged 
by the said Seller. 

Tt Is Understood and Agreed that the sale of 
said personal property herein above described shall 
be effective as of June 1, 1942, but that same is 
subject to the approval of the Railroad Commis- 
sion of the State of California and in the event 
said approval is not forthcoming, this agreement 
will be null and void and of no effect, and the par- 
ties hereto shall be and remain in the same rela- 
tionship and in the same situation that they are in 
prior to the execution of this agreement, and shall 
occupy the identical positions and relationships 
that they would have occupied had this agreement 
not existed. 

Upon receiving the approval of the Railroad 
Commission of the State of California to said sale, 
the parties hereto and each of them agree to exe- 
cute and deliver any and all instruments and docu- 
nents necessary or convenient to carry into being 
the full intent and purpose of this agreement, and 
at such time the parties hereto shall negotiate a 
lease in terms agreeable to both parties, wherein 
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and whereby said Seller shall lease unto said Buy- 
ers the following described Reo busses of the said 
Seller: 

Motor No. 110A-4135 

Motor No. 110A-4414 

Motor No. 110A-4724 

Motor No. 110A-4925 

In Witness Whereof, the parties hereto have 

executed [79] this agreement in duplicate, the day 
and year first above written. 


VALLEJO BUS COMPANY, 
a Corporation, 


By LUTHER E. GIBSON, 
President, 
By FRANK O. BELL, 
Secretary. 
LUTHER E. GIBSON, 
FRANK O. BELL, 
HARRY V. SOANES, 
Co-Partners doing business under the firm name 
and stvle of Vallejo Bus Co. [80] 


EXHIBIT No. 4 
Before the Railroad Commission of the State 
of California 


In the matter of the Application of Vallejo Bus 
Company, a corporation, to sell, and of Luther E. 
Gibson, Harry V. Soanes, and Frank O. Bell, co- 
partners doing business under the firm name and 
style of Vallejo Bus Co., to purchase the automo- 
tive service for the common earrier transportation 
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of passengers between the City of Vallejo and 
Mare Island Navy Yard, Vallejo Annex, Em- 
erald Terrace, Bay Terrace, Vista de Vallejo, 
Fairmont Gardens, Hanns ‘Tract, Highway 
Homes Addition, and South Vallejo, and inter- 
mediate points as a unified and consolidated 
operation. 


PETITION 


The petition of Vallejo Bus Company, a corpo- 
ration, and Luther E. Gibson, Harry V. Soanes and 
frank O. Bell, co-partners doing business under 
the firm name and style of Vallejo Bus Co., re- 
spectfully shows: 


That applicant Vallejo Bus Company, a corpora- 
tion, is at the present time engaged in the operation 
of an automotive service for the transportation of 
passengers between the City of Vallejo and Mare 
Island Navy Yard, Vallejo Annex, Emerald Ter- 
race, Bay Terrace, Vista de Vallejo, Fiarmont Gar- 
dens, Hanns Tract, Highway Homes Addition, and 
South Vallejo, and intermediate points, under a 
certificate heretofore granted by the Railroad Com- 
mission of the State of California, by Decision 
No. 34167 dated May 6, 1941, and its amendments 
and supplements. 


That the postoffice addresses of each of the ap- 
plicants is as follows: 


Vallejo Bus Company, a corporation, 316 Napa 
Street, Vallejo, Calif. 
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Luther E. Gibson, Harry V. Soanes and Frank 
O. Belll, Co-Partners Doing Business under the 
Firm Name and [81] Style of Vallejo Bus Co., 316 
Napa St., Vallejo, Calif. 


Luther E. Gibson, 1137 Tuolumne St., Vallejo, 
California. 


Harry V. Soanes, 1094 Calaveras Street, Vallejo, 
California. 


Frank O. Bell, 1117 Tuolumne Street, Vallejo, 
California. 


The Appheant, Vallejo Bus Company, a corpora- 
tion, proposes to sell, and Applicant Luther E. Gib- 
son, Harry V. Soanes and Frank O. Bell, co-part- 
ners doing business under the firm name and style 
of Vallejo Bus Co., propose to purchase the opera- 
tive rights used in the business of transporting 
passengers between the City of Vallejo and Mare 
Island Navy Yard, Vallejo Annex, Emerald Ter- 
race, Bay Terrace, Vista de Vallejo, Fairmont Gar- 
dens, Hanns Tract, Highway Homes Addition, and 
South Vallejo, and intermediate points, under an 
agreement heretofore entered into, a copy of which 
is attached hereto and marked Exhibit A. 

The consideration to be paid for the property 
herein proposed to be transferred, is the sum of 
$29,937.20 of which the sum of $28,437.20 repre- 
sents the value of the equipment, and $1500.00 rep- 
resents the value of the operative rights. 

Wherefore, Applicants ask that the Railroad 
Commission of the State of California make its. 
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order authorizing the transfer as herein petitioned 
for. 


Dated at Vallejo, California, [82] this 9th day 
of June, 1942. 


VALLEJO BUS COMPANY, 
a Corporation, 


By LUTHER E. GIBSON, 
President, 


By FRANK O. BELL, 
Secretary. 


LUTHER E. GIBSON, 
FRANK O. BELL, 
HARRY V. SOANES, 
Co-Partners Doing Business Under the Firm 
Name and Style of Vallejo Bus Co. 


O’HARA & RANDALL and 
VICTOR M. CASTAGNETTO, 
Attorneys for Applicants. [83] 


state of California, 


County of Solano—ss. 


Luther E. Gibson, Harry V. Soanes and Frank 
O. Bell, being first duly sworn, each for himself, 
deposes and says: That he has read the foregoing 
application and knows the contents thereof; that 


the same is true of his own knowledge, except as to 
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the matters therein stated on information and be- 
lief, and as to such matters, he believes it to be 
Tite: 
LUTHER E. GIBSON, 
HARRY VY. SOANSES, 
FRANK O. BELL. 
Subscribed and sworn to before me this 9th day 
of June, 1942. 
[Seal ] SYLVIA 8. SPENCER, 
Notary Public in and for ie County of Solano. 
State of California. [84] 


State of California, 
County of Solano—ss. 


Luther E. Gibson and Frank O. Bell, being first 
duly sworn, depose and say: That they are the 
President and Secretary, respectively, of Vallejo 
Bus Company, a corporation, Applicant in the 
foregoing Petition named; that they have read the 
same and know the contents thereof, and that the 
same is true of their own knowledge, except as to 
the matters therein stated on information and be- 
lief, and as to such matters, they believe it to be 
true. 

LUTHER E. GIBSON, 
FRANK O. BELL. 

Subscribed and sworn to before me this Sth day 
of June, 1942. 

[Seal] SYLYILA S. SPENCGEE 
Notary Public in and for the County of Solano. 

State of California. [85] 
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EXHIBIT No. 5 
VALLEJO BUS COMPANY 
APPLICATION No. 25072 
ORDER OF RAILROAD COMMISSION OF 
THE STATE OF CALIFORNIA 

A public hearing having been held on the above 
entitled application before Examiner Fankhauser, 
and the Commission having considered the testi- 
mony submitted at such hearing and it being of the 
opinion that this application should be granted sub- 
ject to the provisions of this order, therefore, 

It Is Hereby Ordered that Vallejo Bus Com- 
pany, a corporation, be, and it is hereby, author- 
ized to transfer, on or before December 31, 1942 
to Luther E. Gibson, Harry V. Soanes and Frank 
©. Bell, copartners doing business under the firm 
name and style of Vallejo Bus Co., the properties 
described in the agreement on file in this proceed- 
ing, together with the operative rights created by 
Decision No. 34167, dated Mav 6, 1941, as amended 
by Decision No. 34855, dated July 1, 1941, as 
amended by Decision No. 34484, dated August 12, 
1941, as amended by Decision No. 35195, dated March 
31, 1942, and as amended by Decision No. 35331, dated 
May 5, 1942, provided, that the authority hereby 
granted is subject to the provisions of Section 
02(b) of the Public Utilities Act, and further to 
the condition that Luther E. Gibson, Harry V. 
Soanes and Frank O. Bell, copartners doing busi- 
ness under the firm name and style of Vallejo Bus 
Company, their successors and assigns shall never 
claim before [86] this Commission or any court or 
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any other public body, a value for said operative 
rights, or claim as the cost thereof, an amount in 
excess of that paid for said rights by those to whom 
said rights were originally granted. 

It Is Hereby Further Ordered that Vallejo Bus 
Company and Luther E. Gibson, Harry V. Soanes 
and Frank QO. Bell, copartners doing business 
under the firm name and style of Vallejo Bus Co., 
comply with Part IV of General Order No. 93-A 
and General Order No. 79 by filing an appropriate 
time schedule and a withdrawal and adoption no- 
tice of tariffs within sixty (60) days of the date 
hereof and upon not less than one (1) day’s notice 
to the Commission and public. 

It Is Hereby Further Ordered that Luther E. 
Gibson, Harry V. Soanes and Frank O. Bell, ¢o- 
partners doimg business under the firm name and 
stvle of Vallejo Bus Co., shall within thirty (30) 
davs after they acquire the aforesaid properties, 
file with the Commission a copy of their partner- 
ship agreement. 

It Is Hereby Further Ordered that this order 
shall become effective upon the date hereof. 

Dated at San Francisco, California, this 15th 
dav of September, 1942. 

JUSTUS F. CRAEMER, 
Cc. C. BAKER, 
FRANCK R. HAVENNER, 
RICHARD SACHSE, 
Commissioners. 
[Endorsed]: Filed May 26, 1947. [87] 


Commisstoner of Internal Revenite 30 
PETITIONER’S EXHIBIT No. 1 
Decision No. 36242 


Before the Railroad Commission of the State of 
California. 


Case No. 4672 


In the Matter of the Investigation on the Commis- 
sion’s own motion into the reasonableness of the 
rates, rules, regulations, charges, classifications, 
contracts, practices, operations and service, or 
any of them, of Vallejo Bus Company. 

Morrison, Hohfeld, Foerster, Shuman & Clark, by 
Forrest A. Cobb, and Frank O. Bell, for re- 
spondent Vallejo Bus Company; John Stewart, 
Mayor, City of Vallejo; Rollin L. Pope, City 
Attorney, City of Vallejo; George J. O’Neill, 
for Petaluma Subdivision; C. F. Hatch, for 
Vallejo Chamber of Commerce; Ollie Ross, for 
certain taxpayers. 


Sachse, Commissioner: 
OPINION 


On February 4, 1948, an investigation into the 
reasonableness of the fares of the Vallejo Bus 
Company was instituted by the Commission on its 
own motion, after a preliminary survey of the sit- 
uation and recommendation by the staff. 

Public hearings were held in Vallejo March 3 
and 10, 1943. The matter is now under submission 
and is ready for decision. _ 

At the hearing a report was presented by the 
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Commission’s Transportation Research Engineer 
tLomer If. Grant as Exhibit No. 1 setting forth the 
past operating results of the Vallejo Bus Com- 
pany, together with estimated results which would 
obtain under different fare structures. 


Tt is shown in this exhibit that Vallejo has had a 
tremendous war-time growth and that the opera- 
tions of the company have increased correspond- 
ingly. The population of the city mecreased from 
approximately 30,000 in 1940 to more than 90,000 
on January 1, 1948 (an increase of 200 per cent), 
whereas the number of passengers carried by the 
company increased about ten times, viz., from 345,- 
000 in 1940 to nearly 3,000,000 in 1942. 


A very large number of temporary housing units 
have been constructed in government housing proj- 
ects in and adjacent to the City. [88] The type of 
construction employed in these projects is in keep- 
ing with their present use as contrasted with a nor- 
mal and more permanent building program. Serv- 
ice of the Vallejo Bus Company has been extended 
to include all of the new projects except Chabot 
Yerrace, which is approximately five miles from 
the business center of the city. This new subdivi- 
sion is provided with local transportation by buses 
operated by the Navy when not engaged in its regu- 
lav service in transporting passengers to and from 
the Navy Yard at Mare Island. 

A recent revision of routes effective January 1, 
1943, increased the number of routes in operation 
fron. six to nine. The coach mileage was thereby 
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increased from 1,500 miles per day to more than 
2,100 miles per day, or 45 per cent. Sections of the 
highway along some of the routes are in a bad con- 
dition owing to heavy travel and inadequate main- 
tenance. 

Since June 1, 1941, the company has been owned 
by Luther E. Gibson, President, Harry B. Soanes, 
Vice President, and Frank O. Bell, Manager, hav- 
ing control relationships of 25 per cent, 50 per 
cent, and 25 per cent, respectively. The company 
operated as a corporation until June 1, 1942, after 
which time it becomes a partnership. 


It is shown in Exhibit No. 1 that from June 30, 
1941, to January 31, 19438, the book cost of prop- 
erty devoted to public service, including $350 for 
organization, materials, and supplies, increased 
from approximately $10,000 to $96,000. The depre- 
ciated book cost of property increased from $9,757 
to $82,078 during the same period. Depreciation 
reserves were calculated by the engineer on the 
basis of depreciable lives used in the report, 
namely: two vears for old equipment; for fairly 
new equipment, five years for coaches costing ap- 
proximately $4,500 and six years for coaches cost- 
ing approximately $6,500 each. It was assumed 
that old equipment would be retired at the end of 
the [89] present emergency, whereas new equip- 
ment would continue to be used under the substan- 
tial peace-time operations which may be expected 
to continue during the postwar period. 

The company owns no land at the present time. 
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Transit equipment consists of 25 motor coaches. 
nine of which are at least ten years old, one is six 
years old, and the remaining 15 are quite new. ‘The 
new coaches are largely of Reo manufacture with 
transit type bodies seating 32 persons. These were 
purchased at an average cost of approximately 
$6,000. 


Present fares in Vallejo are 10 cents cash, or 
three tokens for 25 cents, with a 5-cent school fare. 
With these fares in effect operating revenues of 
the company increased from $10,614 in January, 
1942, to $35,998 in January, 1943. 


The record shows that based on the average de- 
preciated book cost of property, with no allowance 
for working capital but after payment of income | 
taxes,’ the company, after showing a loss in 1938, 
earned a rate of return as follows: 19 per cent for 
1939; 59 per cent for 1940; 103 per cent for 1941; 
and 121 per cent for 1942. The operating figures 
for this five-year period are shown on the follow- 
ing Table I, which is taken from Exhibit I, Sched- 
ule IV. 


‘Estimated for 1942 by the Commission’s engi- 
neer. 
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The present service and operation is on a some- 
what different basis from that before January 1, 
1943, as the routing was materially increased. ‘The 
month of January, 1948, provides the only actual 
operating experience under the company’s ex- 
panded service program. After showing that Jan- 
uary was a representative month in Vallejo, the 
Commission’s engineer expanded January figures 
to a yearly basis, using actual passengers carried 
with no allowance for any increase in the number 
of passengers who undoubtedly would be attracted 
by a reduction in fares. On this conservative 
basis, but using 1942 income tax rates, the rate of 
return for 1943 would be 106 per cent under pres- 
ent fares and 24 per cent under a straight 6-cent 
fare, whereas a straight 5-cent fare would indicate 
a substantial vearly loss calculated on the rate base 
used in the engineer’s report. Increased income 
iaxes in 1943 would further reduce these rates of 
return. 

Mr. Grant testified that while a 6-cent fare 
would appear to be liberal he suggested that the 
Commission give consideration to a token fare of 
five tokens for 30 cents with a 10-cent cash fare 
because the company is not at this time equipped 
with fare boxes to register pennies and new coin 
boxes cannot now be obtained. 

Representatives of the company requested and 
were granted a week to study the report of the 
Jommission’s engineer, after which time another 
hearing was held in Vallejo on March 10, 1948. At 


Commissioner of Internal Revenue 41 


the adjourned hearing the representatives of the 
company pointed out that the owners of the prop- 
erty had reinvested the earnings in purchasing new 
equipment to further improve the service in the 
eity, that the service has been very greatly ex- 
panded from the normal peace-time operations, and 
that the risk incurred by the company is abnor- 
mally high owing to the war-time temporary de- 
velopment of the city and the possibility of col- 
lapse if the war should be suddenly ended. The 
company also stated its belief that a fare of four 
tokens for 25 cents, 10 cents cash, would tend to 
increase the speed of operations somewhat over a 
fare of five tokens for 30 cents and 10 cents cash, 
because of the shorter time necessary in making 
change. It was further contended by the company 
that the net increase in revenue would be small 
because in its opinion the number of persons pur- 
chasing tokens under a four for 25 cents arrange- 
ment would be materially greater than the number 
who would purchase tokens under a fare of five for 
Boecents. 

The Mayor of the City of Vallejo stated that the 
city was interested in having the best possible service 
at the lowest reasonable fare, and indicated that a 
vate structure with four tokens for 25 cents would be 
more convenient for the majority of passengers than 
a required purchase of five tokens for 30 cents. 

This record supports the following conclusions: 
That fares in Vallejo should be immediately re- 
duced; that in view of the highly uncertain war- 
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time conditions existing in Vallejo and the con- 
sequently increased financial risk, together with the 
extraordinary burden on equipment owing to war- 
time overloading, the Commission is justified in 
allowing rates of return proportionately higher 
than would obtain [92] under normal peace-time 
conditions; that in the imterest of providing rea- 
sonablv satisfactory local transportation for the 
City of Vallejo at reasonable rates it appears that 
under the present unusual operating conditions a 
close check should be kept of the financial and op- 
erating results under the lower fare structure pre- 
scribed in this decision; and that a fare of four 
tokens for 25 cents and 10 cents cash, with a 5-cent 
school fare should be instituted on a temporary 
basis until such time as changed conditions require 
a further adjustment. Accordingly the following 
form of order is recommended. 


ORDER 


Public hearings have been held in the above en- 
titled matter, the matter having been submitted, 
and the Commission being fully advised, 

It Is Ordered that Vallejo Bus Company shall 
within fifteen days from the effective date of this 
order, establish a fare of four tokens for 25 cents 
and 10 cents cash without change in the present 
school fare. 


It Is Further Ordered that notice of the reduced 
fares shall be conspicuously displayed in all motor 
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coaches of Vallejo Bus Company for a period of 
sixty (60) days. 

It Is Further Ordered that Vallejo Bus Com- 
pany shall comply with the provisions of General 
Order No. 79 by filing in triplicate Tariffs satis- 
factorv to the Commission, within fifteen days 
from the date hereof, on not less than one day’s 
notice to the Commission and the public. 

It Is Further Ordered that jurisdiction herein 
shall be and it is hereby reserved by the Commis- 
sion to make such further order or orders in this 
proceeding as the Commission in its discretion may 
deem [93] just and proper. 


The effective date of this order shall be the date 


hereof. 


Dated at San Francisco, California, this 23rd 
dav of March, 1943. 


FRANCK R. HAVENNER, 
C. C. BAKER, 

JUSTUS F. CRAEMER, 
RICHARD SACHSE, 
FRANK W. CLARK, 


Commissioners. 
sertified as a True Copy. 
[Seal] /3s/ NOEL COLEMAN, 


Assistant Secretary, Public Utilities Commission, 
state of California. [94] 
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EXCERPTS FROM PETITIONER’S 
EXHIBIT No. 2 


San Francisco, California 
March 1, 1943 
Case No. 4672 
Mr. Warren K. Brown, 
Director of Transportation 
and 
Mr. J. G. Hunter, 
Assistant Director of Transportation and 
Chief Engineer 

A study of the operations of the Vallejo Bus 
Company has been completed and is transmitted 
herewith. 

Briefly, in my opinion, the study reveals that a 
six-cent fare would be adequate in Vallejo under 
present conditions, considering abnormal war risks. 
However, the company is not at present equipped 
to ntihze multi-con fares and it is doubtful 
whether multi-coin fare boxes can be obtained. It 
is, therefore, suggested that at least until such time 
as multi-coin fare boxes can be obtained, considera- 
tion be given to a fare structure of five tokens for 
50 cents and ten cents cash. This would eliminate 
the use of pennies and speed up operations, vet 
provide interested passengers with a six-cent fare, 
A six-cent fare should save the people of Vallejo 
approximately $145,000 each year; while, with a 
fare structure of five tokens for 30 cents, ten cents 
cash, the saving should be approximately $126,000 
each year. 
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Mr. O. B. Liersch, Associate Engineer, examined 
the books of the company and prepared the sched- 
ules in this report. 

Respectfully submitted, 
/s/ HOMER H. GRANT, 
Transportation Research Engineer. 
oe % % % 
SCOPE OF INVESTIGATION 

The scope of this investigation has been limited 
largely to matters relating directly to fares. Serv- 
ice of the company was recently reviewed in a re- 
port prepared by the Service and Permit Division, 
which resulted in rerouting of certain lines effec- 
tive January 1, 1943. 

x % *% * 

DEVELOPMENT OF TRANSIT COMPANY 

The original Vallejo Bus Company was a co- 
partnership, composed of H. N. Richards, V. C. 
Gorst, and H. W. Lowell, which began operation 
on December 4, 1915, for the transportation of pas- 
sehgers over regular routes wholly within the in- 
corporated lmits of the City of Vallejo. The co- 
partnership thereafter from time to time was 
granted certificates from the Railroad Commission 
to extend its operations over various routes in the 
vicinity of Vallejo. 


* Application No. 4834, Decision No. 6611, August 
29, 1919; 

Application No. 5428, Decision No. 7465, April 21, 
1920; 

Apphieation No. 6098, Decision No. 8182, October 
1, 1920. 
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Mr. H. W. Lowell acquired the interests of Mr. 
Richards and Mr. Gorst on March 21, 1927,’ thereby 
becoming the sole owner of Vallejo Bus Company. 
Upon the death of Mr. Lowell in 1935, Agnes Irene 
Geer and Bruce McCarthy were named executrix 
and co-executor, respectively. The Vallejo Bus 
Company, a corporation, on August 17, 1936, ac- 
quired all right, title, and interest in the estate of 
fi. W. Lowell. After the death of Mr. Lowell the 
executrix and later the corporation filed various 
other applications for extensions and changes in 
operating rights.’ 


? Appheation No. 13588, Decision No. 18099, March 
21, 1927. 

* Application No. 24037, Decision No. 28733, April 
20, 1936; 

Application No. 20683, Decision No. 29057, August 
17, 1936; 

Application No. 20744, Decision No. 29188, Sep- 
tember 28, 1936; 

Suppl. Appl. No. 4834, Decision No. 30882, May 
23, 1938, rerouting service between Vallejo and Val- 
lejo Annex; 

Application No. 22600, Decision No. 32236, August 
8, 1939, application to discontinue South Vallejo and 
Solano Service, dismissed ; 

Suppl. Appl. No. 4834, Decision No. 34167, May 
6, 1941; 

Suppl. Appl. No. 20437, Decision No. 34196, May 
13, 1941; 

Suppl. Appl. No. 4834, and Suppl. Appl. No. 20437, 
Decision No. 34355, July 1, 1941; 

Suppl. Appl. No. 20437, Decision No. 34484, Au- 
gust 12, 1941; 

2nd Suppl. Appl. No. 20487, Decision No. 35195, 
March 31, 1942; 

3rd Suppl. Appl. No. 20437, Decision No. 35331, 
May 5, 1942. 
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On June 1, 1941, Luther E. Gibson, Harry B. 
Soanes, and Frank O. Bell acquired the corporate 
stock of the Vallejo Bus Company and took over 
che management. On June 19, 1942, Vallejo Bus 
Company (a corporation) filed Application No. 
25072 to sell its operative rights and property to 
the Vallejo Bus Company, a partnership consisting 
of Mr. Gibson, Mr. Soanes, and Mr. Bell. The pres- 
ent proportion of ownership, we understand, is as 
follows: Soanes, 50 per cent; Gibson, 25 per cent; 
and Bell, 25 per cent. This application was granted 
under Decision No. 35777, dated September 15, 
1442. On December 15, 1942, all previous certifi- 
cates, except between Vallejo and Mare Island 
were revoked and a new certificate was granted to 
the partnership to operate over routes in Vallejo 
and contiguous territory.* 

Authority for suspension of service between 
Mare island and the City of Vallejo during the 
time passenger bus service is operated by the Naval 
authority was also granted on December 15, 1942.° 

The Vallejo Bus Company, a corporation, trans- 
ferred most of its operating property to the part- 
nership as of June 1, 1942; however, some of the 
moter coach equipment was retained by the corpo- 
ration which continued in existence until the end 
of 1942, for various technical reasons. However, in 
this report the corporate structure has been dis- 


* Application No. 25408, Decision No. 36028, De- 
cember 15, 1942. See ‘‘Service’’ for description of 
routes. 
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regarded, except where involved in income tax 
computations, and the net earning power of the 
company is related directly to the property used 
and useful in the public service. [98] 


INCOME TAX 


Income taxes computed herein are based on the 
actual type of organization of the company. In 
otner words, the first five months of 1942, are com- 
puted on a corporation basis and remaining months 
are on a partnership basis. Since this study con- 
cerns only the operations of the Vallejo Bus Com- 
pany rates must be applied as though income from 
the company is the only income of a partner. A 
partner having several profitable businesses will of 
course find his tax reaching the higher tax rate 
brackets. However, consideration of this hypotheti- 
cal auestion is bevond the scope of this imvesti- 


oation. 


In computing the rates of return shown in Table 
ltl and Sehedule IV income taxes have been 
treated as an expense, in conformance with rulings 
of the U. 8S. Supreme Court. With regard to in- 
come tax the court said in Georgia Railway Com- 
pany vs. Railroad Commission: ‘‘The Commission 
ireated the tax as a proper operating charge. The 
court disallowed it and thus increased its estimate 


of probable net income. In this the court erred.”’ 
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10 TL. Ce No, 17 
The Tax Court of the United States 
[he Vallejo Bus Company, Petitioner, v. Com- 
missioner of Internal Revenue, Respondent. 
Jarry V. Soanes, Petitioner, v. Commissioner of 
Internal Revenue, Respondent. 
‘yank O. Bell, Petitioner, v. Commissioner of In- 
ternal Revenue, Respondent. 
auther KE. Gibson, Petitioner, v. Commissioner of 
Internal Revenue, Respondent. 
Vocket Nos. 11046, 11048, 11044, 11045 
Promulgated January 23, 1948 

‘The shareholders of a California corporation en- 
raged in the operation of a bus line took over the 
‘orporation’s business and assets on June 1, 1942, 
inder a contract of purchase and sale, and con- 
inued operation of the business as partners. By 
Jalitornia statute the sale of a public utility is void 
intil approved by the California Railroad Com- 
mission which did not give its approval of this sale 
intil September 15, 1942. The contract provided 
hat the sale be subject to such approval and void 
t not approved. 

Income from operation of the business during 
the period June 1-September 15, 1942, held, taxable 
lo the corporation and not to the partners. 

CLARENCE E. MUSTO, ESQ.. 
For the Petitioners. 

THOS. M. MATHER, ESQ., 
For the Respondent. [100] 
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Johnson, Judge: The Commissioner determined 
against the Vallejo Bus Company (hereafter called 
petitioner corporation) a deficiency of $3,074.94 im 
declared value excess-profits tax and a deficiency 
of $27,/21.76 in excess-profits tax for the vear 1942, 
and asserted against the individual petitioners. 
Harry V. Soanes, Frank O. Bell and Luther E. J 
Gibson, as transferees of petitioner corporation's } 
assets, liability for these deficiencies. The mdivid- | 
ual petitioners concede lability for any deficiency. 
due, but contend that the Commissioner erroneously 
included in the corporation’s 1942 income the 
profits of their partnership for the period June 1- 
September 15, 1942. The proceedings were consoli- } 
dated for hearing and decision and were submitted 
upon a stipulation and exhibits which we adopt as 
findings of fact and from which it appears that: 

The Vallejo Bus Company, a California corpora- 
tion with principal office at Vallejo, Califormia, 
filed its income and profits tax returns for 1942 


with the collector of internal revenue for the first 
district of California. It engaged in the operation 
of bus lines in the vicinity of Vallejo, and reported 
income from such operations for the period Jan- 
uary 1-May 31, 1942. The individnal petitioners, 
all residents of Vallejo and shareholders of the cor- 
poration, formed a partnership which acquired the 
bus lines, and filed a partnership return for 1942 
with the same collector, reporting income from bus 
operation for the period June 1-December 31, 1942. 
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Under the view that the partnership’s acquisition 
did not become effective until September 15, 1942, 
the Commissioner shifted the income from the 
business for the period June 1-September 15 from 
the partnership to the corporation, and [101] this 
shift the petitioners assail. 

As a public utility, the petitioner corporation 
was subject to the Railroad Commission of the 
State of California. Of its capital stock, petitioner 
Soanes owned 50 per cent; Gibson and Bell, 25 per 
cent each. Having decided to operate the business 
as a partnership, the three made an oral agreement 
on May 19, 1942, to acquire and operate the lines 
under the firm name of Vallejo Bus Co., each 
having an interest in the partnership proportion- 
ate to his share-holdings in the corporation. ‘The 
oral partnership agreement was reduced to writing 
and signed by the parties on November 12, 1942. 
The partnership, on May 19, 1942, made offer 
to petitioner corporation to purchase its operative 
rights and all of its assets except four Reo buses, 
for the sum of $29,937.20 cash, which offer peti- 
tioner corporation on that day accepted and in the 
ininutes of petitioner corporation concerning the 
transaction it is recited that the offer of sale and 
acceptance was 

* * * to become effective on the first day of 
June, 1942, subject to the approval of said 
transfer by the Railroad Commission of the 
State of California. 


The contract of sale between petitioner corpora- 
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tion and the partnership was reduced to writing 
and signed by the parties on June 9, 1942, and in 
it was contained the following: 


Tt Is Understood and Agreed that the sale| 
of said personal property herein above de- 
scribed shall be effective as of June 1, 1942, 
but that same is subject to the approval of the 
Railroad Commission of the State of Califor-} 
nia and in the event said approval is not forth- 
coming, this agreement will be null and void 
and of no effect, and the parties hereto shall 
be and remain in the same relationship and in 
the same situation that they are in prior to the 
execution of this agreement, and shall occupy 
the identical positions and relationships that 
they would have occupied had this agreement 
not existed. [102] 

Upon receiving the approval of the Railroad 
Commission of the State of California to said 
sale, the parties hereto and each of them agree 


to execute and deliver any and all instruments 
and documents necessary or convenient to 
carry into being the full intent and purpose 
of this agreement, * * * 


On June 9, 1942, petitioner corporation as seller 
and the individual partners as buyers filed a peti- 
tion with the Railroad Commission of the State of 
California, requesting the Commission to approve 
the sale and transfer of its assets and operative 
rights to the partnership. and on September 15, 
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1942, the Commission issued its order granting and 
approving same and further requiring that the 
partnership within sixty days file an appropriate 
time schedule and a withdrawal and adoption no- 
tice of tariffs as required by the Commission’s 
regulations, and furthermore to file within thirty 
days a copy of the partnership agreement. Peti- 
tioner corporation was dissolved on December 31, 
1942, 

The partnership opened a bank account on June 
I, 1942, in the name of Vallejo Bus Co., a partner- 
ship, and all receipts and revenues from the opera- 
tion of the business on and after that date were 
deposited in such bank account. 

Effective on or before June 11, 1942, the benefi- 
claries in all policies of insurance were changed 
from petitioner corporation to ‘‘Luther E. Gibson, 
Harry V. Soanes and Frank O. Bell, doing busi- 
ness as Vallejo Bus Co.”” The record legal title of 
Automobiles owned by petitioner corporation was 
not changed to the partnership until 1943. 

Were the profits derived from the operation of 
the bus lines from June 1, 1942, to September 15y 
1942, taxable to petitioner corporation? The answer 
depends upon when the sale and transfer from the 
sorporation to the partnership was consummated. 
Petitioner says this was June 1; respondent [103] 
contends it was September 15. Under the law of 
the State of California,’ no public utility (such as 


* General Laws of the State of California—Publie 
Utilities Act. See. 51. 
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tion and the partnership was reduced to writing 
and signed by the parties on June 9, 1942, and in 
it was contained the following: 


It Is Understood and Agreed that the sale 
of said personal property herein above de- 
scribed shall be effective as of June 1, 1942, 
but that same is subject to the approval of the 
Railroad Commission of the State of Califor- 
nia and in the event said approval is not forth- 
coming, this agreement will be null and void 
and of no effect, and the parties hereto shall 
be and remain in the same relationship and in 
the same situation that they are in prior to the 
execution of this agreement, and shall occupy 
the identical positions and relationships that 
they would have occupied had this agreement 
not existed. [102] 

Upon receiving the approval of the Railroad 
Commission of the State of California to said 
sale, the parties hereto and each of them agree 
to execute and deliver any and all instruments 
and documents necessary or convenient to 
carry into being the full intent and purpose 


of this agreement, * * * 


On June 9, 1942, petitioner corporation as seller 
and the individual partners as buyers filed a peti- 
tion with the Railroad Commission of the State of 
California, requesting the Commission to approve 
the sale and transfer of its assets and operative 
rights to the partnership, and on September 135, 
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1942, the Commission issued its order granting and 
approving same and further requiring that the 
partnership within sixty days file an appropriate 
time schedule and a withdrawal and adoption no- 
tice of tariffs as required by the Commission’s 
regulations, and furthermore to file within thirty 
days a copy of the partnership agreement. Peti- 
tloner corporation was dissolved on December 31, 
1942. 

The partnership opened a bank account on June 
1, 1942, in the name of Vallejo Bus Co., a partner- 
ship, and all receipts and revenues from the opera- 
tion of the business on and after that date were 
deposited in such bank account. 

Effective on or before June 11, 1942, the benefi- 
claries in all policies of insurance were changed 
from petitioner corporation to ‘Luther E. Gibson, 
Harry V. Soanes and Frank O. Bell, doing busi- 
hess as Vallejo Bus Co.”’ The record legal title of 
automobiles owned by petitioner corporation was 
not changed to the partnership until 1943. 

Were the profits derived from the operation of 
the bus lines from June 1, 1942, to September 15, 
1942, taxable to petitioner corporation? The answer 
depends upon when the sale and transfer from the 
corporation to the partnership was consummated. 
Petitioner says this was June 1; respondent [103] 
contends it was September 15. Under the law of 
the State of California,’ no public utility (such as 


* General Laws of the State of California—Public 
Utilities Act. See. 51. 
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the bus lines here) could be- sold ‘without: first 
having secured from the Railroad Commission an 
order authorizing’’ it. And the act further provides 
that any ‘‘such sale made other than in accordance 
with the order of the Commission authorizing same 
shall be void.’’ The order of the Commission au- 
thorizing the sale was not obtained until Septem- 
ber 15, 1942, and transactions prior thereto would 


appear to be executory and lacking in finality. 


The petitioner corporation, however, in its brief, 
asserts that the date on which the Railroad Com- 
mission promulgated its approval of the sale and 
transfer is not material in determining the effec- 
tive date thereof, and cites Hanlon v. Eshleman, 
169 Cal. 200, 146 Pac. 656 (1915), and Otter Tail 
Power Co. v. Clark, 59 N. D. 320, 229 N. W. 915 
(1930). These cases do not sustain petitioner’s 
contention. Hanlon v. Eshleman was a mandamus 
proceeding brought to compel the Railroad Com- 
mission of California to pass upon the proposed 
sale of a public utility which the owner had con- 
tracted to sell to complainant but refused to carry 
out; the owner had not applied to the Commission 
for authority to make the sale; the City of Los 
Angeles was also seeking to acquire part of the 
land comprising the waterworks, the utility in- 
volved. The Supreme Court of California held that 
it was not the function of the Commission to deter- 
inine the validity of a contract of sale, when con- 
tested, nor rights of parties thereunder, nor to com- 
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pel the owners to sell, these being questions for the 
courts, not the Commission. [104] 

Otter Tail Power Co. v. Clark, supra, was a 
North Dakota case where the state law concerning 
the sale of a public utilitv is similar to that of 
California. The litigants were the buyer and seller 
of a public utility, the facts of the litigation were 
lengthy and involved, but briefly, the buyer had 
paid the seller full purchase price, taken possession 
of and operated the utility, and about two years 
later it was first discovered that permission for the 
sale was not obtained from the Railroad Commis- 
sion as the Jaw required, and the seller in bad faith 
and in the fraud of buyer’s right sought to take 
advantage of this omission, and the court held that 
under the facts he was estopped from questioning 
the buyer’s title to the property and enjoined him 
from interfering therewith. The case involved 
fraud, estoppel and other issues wholly foreign to 
the pending case and its rationale fails to support 
petitioner’s contention. 

In conflict with petitioner’s contention is the doc- 
trine announced in a later California case, Slater 
v. Shell Oil Company (1940), 39 C.A. 2, 103 Pace. 
(2d) 1043, from which we quote (at p. 1050): 


it is to be noted that this provision [See. 
D91(a)] declares every transfer without consent 
of the Railroad Commission is void. That the 
section means what it plainly states, that a 
purported transfer in violation of the statute 
confers no rights on the transferee, and that 
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third persons may raise this defense, is clearly 
established by the following cases: Webster 
Mfg. Co. v. Byrnes, 207 Cal. 630, 280 Cal. 101; 
Crum v. Mt. Shasta Power Corp., 220 Cal. 295, 
30 P. 2d 30; Napa Valley E. Co. v. Calistoga 
H. Co., 38 Cal. App. 477, 176 P. 699, 


We do not agree with petitioner that the recital 
contained in the engineer’s report to the Railroad 
Commission in 1943, that the bus lines had been 
operated as a partnership since June 1, 1942, is of 
any probative value here in determining the effec- 
tive date of the sale. This was merely an [105] 
opinion not binding here. Furthermore, the only 
question then involved before the Commission was 
the determination of rates to be charged by the 
partnership, which was then unquestionably the 
operating owner. 

Not only the law of California prevented the 
consummation of the sale until it was authorized 
by the Commission, but likewise the contract of 
sale and the resolution of the corporation author- 
izing same both expressly stipulated that it was 
made ‘‘subject to the approval of the Railroad 
Commission”’’; the contract of sale further stated 
that ‘‘in the event said approval is not forthcom- 
ing this agreement will be null and void and of no 
effect.’’ Accordingly, the sale could not be com- 
pleted either under the law of California or the 
contract of the parties until approval by the Rail- 
road Commission was had, and profits earned prior 
thereto in the bus nes operation belonged to peti- 
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tioner corporation and is taxable to it. See Lucas 
v. North Texas Lumber Company (1930), 281 U. S. 
11; Michigan Steel Corporation of New Jersey 
(1938), 38 B.T.A. 4385; Albert E. Dyke (1946), 6 
T. C. 1134; Portland Furniture Mfg. Co., B.T.A. 
878. 


Petitioner’s final contention is that the income 
for the period in dispute cannot be taxed to peti- 
tioner corporation because such income was paid 
to and received by the partnership under a claim 
of right without restriction as to its disposition, 
and cites North American Oil Consolidated v. Bur- 
net, 286 U. 8. 417, and Commissioner v. Wilcox, 
327 U.S. 404. 


This is a novel and we believe an unwarranted 
application of the well established claim of right 
theory. The cases cited and all others invoking the 
rule, so far as we are aware, as respondent points 
out, are those where the litigant taxpayer receives 
income without restriction pending settlement of a 
dispute as to ownership, or where a taxpayer re- 
ceives illegal income as [106] to which no dispute 
has been raised, but the taxpayer contends that 
lack of clear title prevents imposition of taxes 
thereon by the government. 


Such is not the case here, for under the facts we 
hold that the possession, if any, by the partnership, 
of the bus line, its properties or profits during the 
period in question, was held by the partnership as 
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agent of petitioner corporation which remained the 

lawful owner of same until September 15, 1942. 
The Commissioner did not err, and accordingly, 
Decisions will be entered for respondent. [107] 


————=——_— 


The Tax Court of the United States 
Washington 


Docket No. 11043 
HARRY V. SOANES, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court, as 
set forth in its Opinion, promulgated January 23, 
1948, it is 

Ordered and Decided: That there is a liability 
on the part of this petitioner as transferee of the 
assets of the Vallejo Bus Company, for declared 
value excess-profits tax and excess profits tax for 
the year 1942 in the respective amounts of $3,074.94 
and $27,721.76, together with interest thereon as 
provided by law. 


Entered Jan. 27, 1948. 


[Seal ] /s/ LUTHER A. JOHNSON, 
Judge. [108] 
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The Tax Court of the United States 
Washington 


Docket No. 11044 


FRANK O. BELL, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determination of the Court, as 
set forth in its Opinion, promulgated January 23, 
1948, it is 


Ordered and Decided: That there is a liability 
on the part of this petitioner as transferee of the 
assets of the Vallejo Bus Company, for declared 
value excess-profits tax and excess profits tax for 
the year 1942 in the respective amounts of $3,074.94 
and $27,721.76, together with interest thereon as 
provided by law. 


Entered Jan. 27, 1948. 


[Seal] /s/ LUTHER A. JOHNSON, 
Judge. [109] 
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The Tax Court of the United States 
Washington 


Docket No. 11045 


LUTHER E. GIBSON, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determination of the Court, as 
set forth in its Opinion, promulgated January 23, 
1948, it is 

Ordered and Decided: That there is a_ liability 
on the part of this petitioner as transferee of the 
assets of the Vallejo Bus Company, for declared 
value excess-profits tax and excess profits tax for 
the year 1942 in the respective amounts of $3,074.94 
and $27,721.76, together with interest thereon as 
provided by law. 


Entered Jan. 27, 1948. 


[Seal ] /s/ LUTHER A. JOHNSON, 
Judge. [110] 
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The Tax Court of the United States 
Washington 


Docket No. 11046 
THE VALLEJO BUS COMPANY, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court, as 
set forth in its Opinion, promulgated January 23, 
1948, it is 

Ordered and Decided: That there is a deficiency 
of $3,074.94 in declared value excess-profits tax and 
a deficiency of $27,721.76 in excess profits tax for 
the year 1942. 


Entered Jan. 27, 1948. 


[Seal ] /s/ LUTHER A. JOHNSON, 
Judge. [111] 


[Title of Tax Court and Cause. ] 
PETITION FOR REVIEW 


Vallejo Bus Company, petitioner in this cause, 
by Leon de Fremery and Clarence E. Musto, coun- 
sel, hereby files its petition for a review by the 
United States Circuit Court of Appeals for the 
Ninth Circuit of the decision by The Tax Court of 
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the United States rendered on January 27, 1948, 
10 T. C. (No. 17), determining that there is a de- 
ficiency in petitioner’s declared-value-excess profits 
tax for the calendar year 1942 in the amount of 
$3,074.94 and a deficiency in petitioner’s excess 
profits tax for the calendar year 1942 in the amount 
of $27,721.76. 
| I. 

Petitioner is a dissolved California corporation, 
the principal office of which was located in the City 
of Vallejo, California. Petitioner filed its Federal 
income and excess profits tax returns for the year 
1942 with the Collector of Internal Revenue for the 
First District of California. [127] 


IT. 

The nature of the controversy, set forth briefly, 
is as follows: 

Prior to June 1, 1942, petitioner operated a pub- 
lic utility subject to the jurisdiction of the Rail- 
road Commission of the State of California. Peti- 
tioner entered into an agreement, effective June 1, 
1942, to sell and transfer its business to a partner- 
ship composed of its stockholders, subject to the 
approval of said Railroad Commission. The sale 
and transfer was made on June 1, 1942, and the 
properties were operated by the partnership on and 
after June 1, 1942. Petitioner duly filed its Fed- 
eral incgme and excess profits tax returns for the 
calendar year 1942 and did not include in the gross 
income reported thereon the revenues from said 
business earned on and after June 1, 1942. Said 


——. 
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partnership filed its Federal income tax return for 
the period June 1, 1942, to December 31, 1942, and 
included in the gross income reported thereon the 
revenues from said business for the period June 1, 
1942, to December 31, 1942. Respondent herein has 
determined that the income from the business from 
June 1, 1942, to September 15, 1942, must be in- 
eluded in the gross income of petitioner and taxed 
to it solely because said Railroad Commission 
failed to issue its order approving said sale and 
transfer until September 15, 1942. The decision of 
The Tax Court of the United States decided said 
controversy in favor of respondent. Petitioner de- 
sires to obtain a review of said decision by the 
United States [128] Circuit Court of Appeals for 
the Ninth Circuit. 


/s/ LEON DE FREMERY, 
/s/ CLARENCE E. MUSTO, 
Attorneys for Petitioner. 


[Endorsed]: Filed April 26, 1948. [129] 


[Title of Tax Court and Cause. ] 


NOTICE OF FILING PETITION FOR RE- 
VIEW AND PROOF OF PERSONAL SERV- 
ICE THEREOF 


To Charles Oliphant, Chief Counsel, Bureau of 
Internal Revenue, Washington, D. C.: 


You Are Hereby Notified that petitioner, on the 
26th day of April, 1948, filed with the Clerk of The 
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Tax Court of the United States at Washington, 
JD. C., a petition for review by the United States 
Circuit Court of Appeals for the Ninth Circuit of 
the decision of The Tax Court of the United States 
rendered on January 27, 1948, in the above-entitled 
cause. A copy of the petition for review as filed 
is attached hereto and served upon you. 


Dated at San Francisco, California, this 19th day 
of April, 1948. 


Respectfully, 


/s/ LEON DE FREMERY, 
/s/ CLARENCE E. MUSTO, 
Counsel for Petitioners. [130] 


Personal service of the foregoing notice, together 
with a copy of the petition for review is hereby 
acknowledged this 27th day of April, 1948. 


/s/ CHARLES OLIPHANT, CAR 
Chief Counsel, Bureau of Internal Revenue. 


[Endorsed]: Filed April 27, 1948. [131] 


(‘Title of Tax Court and Cause. ] 
STATEMENT OF POINTS RELIED UPON 


Vallejo Bus Company, petitioner in this cause, 
by Leon de Fremery and Clarence E. Musto, coun- 
sel, hereby sets forth the following statement of 
points relied upon by petitioner on review of this 
cause by the United States Circuit Court of Ap- 
peals for the Ninth Circuit: 
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1. The Tax Court of the United States erred in 
deciding that the sale and transfer of petitioner’s 
business was ineffective between the parties thereto. 
under the law of the State of California, until the 
Railroad Commission of the State of California 
issued its order on September 15, 1942. 

2. The Tax Court of the United States erred in 
deciding that the sale and transfer of petitioner’s 
business was ineffective, under the law of the State 
of California, to render the revenues of the busi- 
ness taxable to the partnership until the Railroad 
Commission of the State of California issued its 
order on September 15, 1942. 


3. The Tax Court of the United States erred in 
deciding that the sale and transfer of petitioner’s 
business was ineffective, [141] as between the par- 
ties thereto, under the terms and conditions of the 
contract of sale and under petitioner’s resolution 
authorizing said contract, until approval by the 
Railroad Commission of the State of California 
was obtained on September 15, 1942. 

4. The Tax Court of the United States erred 
in deciding that the sale and transfer of petition- 
er’s business was ineffective, under the terms and 
conditions of the contract of sale and under peti- 
tioner’s resolution authorizing said contract, to 
render the revenues of the business taxable to the 
partnership until approval by the Railroad Com- 
mission of the State of California was obtained on 
September 15, 1942. 

». The Tax Court of the United States erred 
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in failing to consider that the Railroad Commis- 
sion of the State of California, in its decision dated 
March 23, 1948, fixing the rates to be charged by 
the partnership, found as a fact that the bus busi- 
ness had been operated as a partnership since June 
1, 1942, and that in computing a fair rate of return 
said Railroad Commission took into consideration 
the return realized during the calendar year 1942, 
which return was computed by allowing as a dedue- 
tion corporate income taxes for the period January 
1, 1942, to May 31, 1942, and individual income 
taxes of the partners for the period June 1, 1942, 
to December 31, 1942, which individual taxes were 
computed on the assumption that the partners had 
no other source of income. In fixing said fair rate 
of return, said Railroad Commission considered 
facts contained in its own engineer’s report, which 
report noted on its face that said Railroad Com- 
mission’s order approving the sale and transfer of 
petitioner’s bus business had not been issued by 
said [142] Railroad Commission until September 
15, 1942. 


6. The Tax Court of the United States erred 
in failing to decide that the receipt of income by 
the partnership from the operation of the bus 
business between June 1, 1942, and September 15, 
1942, under a claim of right and without restric- 
tion as to its disposition, had the legal effect of 
making such income taxable to the partnership and 
hence not taxable to petitioner. 
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7. The Tax Court of the United States erred 
in deciding that possession of the income from the 
operation of the bus business for the period June 
1, 1942, to September 15, 1942, by the partnership 
Was possession by said partnership as agent of 
petitioner and that hence petitioner remained the 
lawful owner of the income until September 15, 
1942. 

/s/ LEON DE FREMERY, 
/s/ CLARENCE EH. MUSTO, 
Attorneys for Petitioner. 


ACKNOWLEDGMENT OF SERVICE 


Personal service of a copy of the foregoing 
statement of points relied upon by petitioner is 
hereby acknowledged as having been made this 27th 
day of April, 1948. 


/s/ CHARLES OLIPHANT, CAR 
Chief Counsel, Bureau of Internal Revenue. 


[Endorsed]: Filed April 27, 1948. [143] 
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The Tax Court of the United States 
Washington 


Docket No. 11046 


VALLEJO BUS COMPANY (a dissolved Cali- 
fornia corporation), 
Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
Docket No. 11043 
HARRY V. SOANES, 
Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
Docket No. 11044 
FRANK O. BELL, 
Petitioner, 
vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
Docket No. 11045 
LUTHER E. GIBSON, 
Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
CERTIFICATE 
J, Victor S. Mersch, Clerk of The Tax Court of 
the United States, do hereby certify that the fore- 
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going pages, 1 to 146, inclusive, contain and are a 
true copy of the transcript of record, papers, and 
proceedings on file and of record in my office as 
called for by the Praecipe in the appeal (or ap- 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand 
and affix the seal of The Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 12th day of May, 1948. 


[Seal ] /s/ VICTOR S. MERSCH, EMT 
Clerk, The Tax Court of the United States. 


[Endorsed]: No. 11941. United States Circuit 
Court of Appeals for the Ninth Circuit. Harry V. 
soanes, Petitioner, vs. Commissioner of Internal 
Revenue, Respondent. Frank O. Bell, Petitioner, 
vs. Commissioner of Internal Revenue, Respond- 
ent. Luther E. Gibson, Petitioner, vs. Commis- 
sioner of Internal Revenue, Respondent. Vallejo 
Bus Company (a dissolved California Corpora- 
tion), Petitioner, vs. Commissioner of Internal 
Revenue, Respondent. Transcript of the Record. 
Upon Petitions to Review Decisions of The Tax 
Court of the United States. 


Filed May 28, 1948. 


po PAUL P.O’ SRIEN, 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


Docket No. 11941 


HARRY V. SOANKS, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
FRANK O. BELL, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
LUTHER E. GIBSON, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


VALLEJO BUS COMPANY (a dissolved Cali- 
fornia corporation), 
Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
MOTION 
Come now the petitioners in the above entitled 


cause, by their attorneys Leon de Fremery and 
Clarence i. Musto, and respectfully move that this 
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Court order that all four petitions for review be 
consolidated for hearing and that only those papers 
filed on behalf of petitioner Vallejo Bus Company 
and the decisions of the Tax Court in the Soanes, 
Bell and Gibson cases be printed as the transcript 
of record on these four petitions for review. 

In support of this motion, petitioners respect- 
fully show to the Court that petitioners and re- 
spondent, by their respective counsel, have entered 
into a stipulation, which is filed herewith, that 
petitioners Harry V. Soanes, Frank O. Bell and 
Luther E. Gibson are transferees of the assets of 
petitioner Vallejo Bus Company and the decision 
in their cases will be governed by the decision in 
the case of petitioner Vallejo Bus Company since 
the lability asserted against the transferees is the 
ability of petitioner Vallejo Bus Company. 


Dated June .., 1948. 


/s/ LEON DE FREMERY, 
/s/ CLARENCE E. MUSTO, 
Attorneys for Petitioners. 


So Ordered: 
/s/ FRANCIS A. GARRECHT, 
United States Circuit Judge. 


[Endorsed]: Filed July 12, 1948. Paul P. 
O’Brien, Clerk. 
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[Title of Circuit Court of Appeals and Causes. | 


STATEMENT OF POINTS RELIED UPON 
AND DESIGNATION OF RECORD 


1. Petitioners above named hereby adopt the 
Statement of Points Relied Upon filed by petitioner 
Vallejo Bus Company with The Tax Court of the 
United States with its Petition for Review of this 
cause. 

2. Petitioners hereby designate that only the 
following parts of the record be included in the 
printed transcript of this cause: 

(a) Docket entries of all proceedings before the 
Tax Court of Vallejo Bus Company case; 

(b) All pleadings of Vallejo Bus Company case; 

(c) The complete stipulation of facts and ex- 
hibits attached thereto; 

(d) The following excerpts from exhibits not at- 
tached to the stipulation of facts but received in 
evidence by the Tax Court at the hearing: 

(1) Petitioners’ ‘‘Exhibit 1’’ in its entirety; 

(2) Excerpts from petitioners’ ‘‘Exhibit 2’’: 
The cover page addressed to Mr. Warren K. 
Brown and signed by Homer H. Grant; from 
page 1, the caption ‘‘Scope of Investigation”’ 
and the paragraph thereunder; from pages 3, 
4 and 5, title and paragraphs 1 through 5 of 
section entitled ‘‘Development of Transit Com- 
pany’’; from page 10, title and paragraphs 1 
and 2 of section entitled ‘‘Income Tax’’; 

(e) Findings of fact and opinion of the Tax 
Court; 
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(f) Decisions of the Tax Court in Vallejo Bus 
Company case; and in the Soanes, Bell and Gibson 
CASES ; 

(g) Petition for review of Vallejo Bus Company 
case ; 

(h) Notice of filing of petition for review and 
proof of personal service thereof of Vallejo Bus 
Company case; 

(1) Statement of points relied upon of Vallejo 
Bus Company case; 

(j) This statement of points relied upon and 
designation of record. 

Said transcript to be prepared, certified and 
printed as required by law and the rules of the 
United States Circuit Court of Appeals for the 
Ninth Circuit. 

Dated July 2, 1948. 

/s/ LEON DE FREMERY, 
/s/ CLARENCE E. MUSTO, 
Attorneys for Petitioners. 
ACKNOWLEDGMENT OF SERVICE 

Personal service of a copy of the foregoing State- 
ment of Points Relied Upon and Designation of 
Record is hereby acknowledged as having been 
made this 2nd day of July, 1948. Said Designation 
of Record is hereby agreed to. 

/s/ THERON L. CAUDLE, 
Assistant Attorney General, 
Attorney for Respondent. 

[Endorsed]: Filed July 12, 1948. Paul P. 

O’Brien, Clerk. 
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STIPULATION 


It Is Hereby Stipulated and Agreed by and be- 
tween the parties hereto, by their respective attor- 
neys, as follows: 


1. That the petitioners Harry V. Soanes, Frank 
O. Bell and Luther E. Gibson are transferees of 
the assets of the petitioner Vallejo Bus Company 
and as such are liable for such deficiencies of taxes 
of petitioner Vallejo Bus Company for the year 
1942, together with interest thereon, as provided by 
law, as may be determined in this proceeding. 

2. That the decision in the cases of petitioners 
Harry V. Soanes, Frank O. Bell and Luther E. 
Gibson will be governed by the decision of this 
Court in the companion and controlling case of 
petitioner Vallejo Bus Company now pending de- 
cision in this Court since the hability asserted 
against the transferees is the lability of petitioner 
Vallejo Bus Company. 

3. That because of the reasons set out, and the 
agreements reached in paragraphs 1 and 2 herein: 

(a) The statement of points relied upon on re- 
view by above named petitioner Vallejo Bus Com- 
pany and filed with The T'ax Court of the United 
States shall also apply to the other three above 
named petitioners, and the same is hereby adopted; 

(b) Only one printed record shall be prepared 
in the United States Cireuit Court of Appeals for 
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the Ninth Circuit, which shall be entitled in the 
names of all four petitioners, which record shall 
contain the complete transcript of record pertain- 
ing to above named petitioner Vallejo Bus Com- 
pany as designated to the Clerk of said Circuit 
Court of Appeals; and also the decisions of the 
Tax Court in each of the Soanes, Bell and Gibson 
cases. 

(c) The four cases be consolidated for briefing, 
argument, hearing and decision. 


Dated July 2, 1948. 


/s/ LEON DE FREMERY, 
/s/ CLARENCE E. MUSTO, 
Attorneys for Petitioners. 


/s/ THERON L. CAUDLE, 
Assistant Attorney General, 


Attorney for Respondent. 
So Ordered: 


United States Circuit Judge. 


[Endorsed]: Filed July 12, 1948. Paul P. 
O’Brien, Clerk. 


